04-03663-0 UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re:

Case No. 04-34474

Nicholas R Crooks
and Candace M Crooks, Chapter 7 Case

Debtors,

NOTICE OF HEARING AND MOTION FOR RELIEF FROM THE STAY

TO:

Debtor(s) and other entities specified in Local Rule 9013-3.

Home Town Federal Credit Union moves the Court for the relief requested below and gives
notice of hearing.

The Court will hold a hearing on this motion on September 27, 2004 at 10:30 AM o'clock, in
Courtroom No. 228B, at the United States Courthouse, 316 North Robert Street, St. Paul, MN.
Any response to this motion must be filed and delivered not later than September 22, 2004, which
is three days before the time set for the hearing (excluding Saturdays, Sundays, and holidays), or
filed and served by mail not later than September 16, 2004, which is seven days before the time
set for the hearing (excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE
OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION
WITHOUT A HEARING.

This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and 1334, Fed. R.
Bankr. P. 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The petition
commencing this case was filed on August 2, 2004. The case is now pending in this court.

This motion arises under 11 U.S.C. §362(d) and Fed. R. Bankr. P. 4001. This motion is filed
under Fed. R. Bankr. P. 9014 and Local Rules 9006-1, 9013-1 through 9013-3, and 9017-1.
Movant seeks relief from the automatic stay in §362(a) to foreclose its lien against the

2002 ALUMACRAFT TROPHY 175 BOAT, 2002 YAMAHA 115 MOTOR, and

2000 SHORELANDER 1823 TRAILER, (the collateral), and requests the court permit Movant



to immediately enforce the order requested, lifting the 10 day stay imposed by Rule 4001(a)(3).
6. Movant requests relief from the stay for cause under §362(d)(1). Debtors are delinquent under
the terms of the original contract with Movant.
7. Movant gives notice that it may, if necessary, call Yvonne Blum, or some other representative of

Movant, from Movant's offices in Minnesota, to testify regarding the debt and value.

8. This notice of motion and motion also serve as notice of default required by Cobb v. Midwest

Recovery Bureau Co., 295 N.W.2d 232 (Minn.1980). If the default is not cured before the

hearing, Movant will repossess the property promptly upon the Court signing the Order.
9. A separate Memorandum of Fact and Law is attached hereto and made a part hereof.
WHEREFORE, Home Town Federal Credit Union moves the Court for an order modifying the
automatic stay of §362(a) and such other relief as may be just and equitable.

Dated: September 8. 2004

STEWART, ZLIMEN & JUNGERS, LTD.

/e/ Linda Jeanne Jungers

Linda Jeanne Jungers, Atty ID #5303X

Attorneys for Movant

430 Oak Grove Street #200

Minneapolis, MN 55403

612-870-4100
This is a communication from a debt collector attempting to collect a debt. Any information obtained will
be used for that purpose.
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MINNESOTA DEPARTMENT OF PUBLIC SAFETY . -
DRIVER & VEHICLE SERVICES DIVISION First Class
445 MINNESOTA ST., ST, PAUL, MN 55101 . A US, Pastsge
CONFIRMATION OF LIEN PERFECTION - DEB TOR NAME AND ADDRESS PAID
CROOKS NICHOLAS RAY . L B A
26 NW BTH ST : L x
FARIBAULT MN 55021

- H59994

00 MIDI | BTTRL |H3060N562|  1ST SECURED PARTY

Year Make Modesl Title NR. o
1MDUASR16YA101706 |08/28/01| NO :
VIN Securllv&ts R_e;byilr " : , LIEN HOLDER

RETAIN THIS DOCUMENT - Sece reverse

side of this form for rcmoving this lien.

FARIBOD CREDIT UNION
122 NW 9TH AVE
FARIBAULT MN 55021-4965

EXHIBIT A

Tuesday, September 07, 2004.max
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04-03663-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-34474
Nicholes R Crooks

and Candace M Crooks, Chapter 7 Case

Debtors,

VERIFICATION FOR MOTION FOR RELIEF FROM STAY

L, Yvonne Blum, the Designaied Agenr for Home Town Federal Credit Union, the Creditor herein,

declare under penalty of perjury that the following is true and correct according to the best of my

knowledge, information and belief, and based on the Creditor's business records:

L

[ am legally competent to testify and am personaily familiar with the debt owed by Debtor to the
Creditor on account number(s) 53520-L3.

The Debtor owes the Creditor $10,336.73, payoff amount as of September 2, 2004, plus accrued
unpaid interest thereon since that date. The bi-weekly loan payment is $140.00. As of
September 2, 2004, the loan payments are in arrears $405.00 for payments owing since July 30,
2004,

The debt owed to the Creditor is secured by a perfected lien on

2002 ALUMACRAFT TROPHY 175 BOAT, HIN ACBJ6422H102

2002 YAMAHA 115 MOTOR, SN G§V2-309487

2000 SHORELANDER 1823 TRAILER, VIN IMDUASR16YA 191706

The current NADA published retail value of the collateral is $15,945.00.

Teue and correct copies of the title documents are attached to the Motion as Exhibit “A". True

and correct copies of the loan documents are artached as Exhibit "B*.

Dated: 7/3!04

Bl

e Blum

e Town Federal Credit Unjon

2400 W Bridge St
Owatonna, MN 55060

Tuesday, September 07, 2004.max
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In Re: Case No. 04-34474
Nicholas R Crooks
and Candace M Crooks, Chapter 7 Case

Debtors,

MEMORANDUM OF FACT AND LAW

Home Town Federal Credit Union ("Movant") submits this Memorandum of Fact and Law in

support of its motion for relief from the stay.
FACTS

Movant is the holder of a secured claim, and is thus a party in interest. Movant has a valid and
perfected security interest in the collateral. The collateral is in Debtor's possession or control. Debtors’
Statement of Intention indicates they intend to reaffirm the secured debt owed to Movant, but they have
failed to do so and have failed to maintain payments post-petition on the secured debt. Debtors’ attorney
has stated the Debtors have changed their minds and now wish to surrender the collateral.

The total net balance due on the Contract is $10,336.73 as of September 2, 2004.

Movant's collateral is subject to depreciation in that the collateral is being used, subjecting the
same to wear and tear, while Debtor is failing to make payments.

ARGUMENT

Pursuant to 11 U.S.C. §362(d)(1), a creditor is entitled to relief from the automatic stay "for
cause, including the lack of adequate protection of an interest in property of such creditor." In this case,
there is a lack of adequate protection as follows:

. Failure to make the payments required by the Contract since July 30, 2004.

. Failure to make payments due post petition under the Contract.

Movant has not been provided with adequate protection of Movant's interest in the collateral.

Such circumstances constitute cause, within the meaning of §362(d)(1), justifying relief from the stay.



See, United States Association of Texas v. Timbers of Inwood Association, Ltd. (In re Timbers of Inwood

Association, L.td.), 484 U.S. 365, 108 S.Ct. 626, 98 L.Ed. 2d 740 (1988); In re Reinbold v. Dewey County

Bank, 942 F.2d 1304, 1306 (8th Cir. 1991). Pursuant to 11 U.S.C. §362(g), the burden is on the Debtor
to prove adequate protection and/or absence of cause.

Bankruptcy Rule 4001(a)(3) imposes a stay of 10 days which the court may, in its discretion,
order is not applicable so that Movant may immediately enforce and implement the order granting relief.
Advisory Committee Notes to 1999 Amendments to Bankruptcy Rule 4001.

Dated: September 8. 2004

STEWART, ZLIMEN & JUNGERS, LTD.
/e/ Linda Jeanne Jungers

Linda Jeanne Jungers, Atty ID #5303X
Attorneys for Movant

430 Oak Grove Street #200

Minneapolis, MN 55403

612-870-4100




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In Re: Case No. 04-34474
Nicholas R Crooks
and Candace M Crooks, Chapter 7 Case

Debtors,

UNSWORN CERTIFICATE OF SERVICE

I, Linda Jeanne Jungers, declare under penalty of perjury that on September 8, 2004, [ mailed copies of

the attached Notice of Hearing and Motion for Relief from the Stay with Exhibits, Verification,
Memorandum of Fact and Law, Certificate of Service, and proposed Order, by first class mail postage

prepaid to each entity named below at the address stated below for each entity.

Nicholas R Crooks
2419 Johnny Ridge Road
Faribault, MN 55021

Candace M Crooks
2419 Johnny Ridge Road
Faribault, MN 55021

Lance R Heisler
Attorney at Law

PO Box 740
Northfield, MN 55057

Nauni Jo Manty

Chapter 7 Trustee

333 S 7th St, Suite 2000
Minneapolis, MN 55402

U.S. Trustee

1015 U.S. Courthouse
300 South 4th Street
Minneapolis, MN 55415

Executed on: September 8. 2004

Signed: /e/Linda Jeanne Jungers
Linda Jeanne Jungers

STEWART, ZLIMEN & JUNGERS
430 Oak Grove Street, #200
Minneapolis, MN 55403




04-03663-0 UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In Re: Case No. 04-34474
Nicholas R Crooks
and Candace M Crooks, Chapter 7 Case

Debtors,

ORDER FOR RELIEF FROM THE STAY

Home Town Federal Credit Union's Motion for an order granting relief from the stay came before the
Court on September 27, 2004 at 10:30 AM o'clock.

Based on the arguments of counsel, all the files, records and proceedings herein, the court being advised
in the premises, and the court's findings of fact and conclusions of law, if any, having been stated orally
and read in open court following the close of evidence,
IT IS HEREBY ORDERED:
1. The automatic stay is modified to permit Home Town Federal Credit Union to repossess and sell
the
2002 ALUMACRAFT TROPHY 175 BOAT, HIN ACBJ6422H102
2002 YAMAHA 115 MOTOR, SN G8V2-309487
2000 SHORELANDER 1823 TRAILER, VIN IMDUA5R16YA191706
in accordance with applicable state law.

2. Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3), this Order is effective

immediately.

Dated:

United States Bankruptcy Judge





